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Introduction

A redefined regulatory framework is on the horizon for the digital asset marketplace. In this article, we
look at the current state of U.S. regulatory authority over digital assets and explore potential changes in
the regulation of digital assets.

Background

On December 1, 2022, in the wake of the downfall of cryptocurrency exchange FTX Trading Ltd., Rostin
Behnam, the chairman of the U.S. Commodity Futures Trading Commission (CFTC), urged the U.S.
Congress to create a new regulatory framework for digital assets.

Behnam stated that digital assets need to be overseen by a single federal regulator, replacing the current
paradigm of overlapping CFTC and U.S. Securities and Exchange Commission (SEC) authority. He noted
that the current regulatory situation has undermined the CFTC's investigation into the FTX debacle; for
example, the agency is (a) unable to register cash market exchanges, (b) does not have legal authority to
examine any of FTX's other entities, and (c) has no visibility into the operations of those FTX subsidiaries.

CFTC and SEC — Current Statutory Authority

Both the CFTC and the SEC have claimed primary authority to regulate digital assets. The CFTC says that
digital assets are commodities, while the SEC says most digital asset offerings are investment contracts
subject to its jurisdiction.
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The CFTC has authority over “commodities” as defined in the U.S. Commaodities Exchange Act (CEA). This
authority includes derivatives, over-the-counter swaps, futures contracts, options contracts, and
enforcement fraud and misconduct penalties relating to derivatives and commodities.

The CFTC first defined digital currencies as commodities under the CEA in settlement of the enforcement
action In the Matter of Coinflip, Inc, d/b/a Derivabit, and Francisco Riordan, CFTC Docket No. 15-29. In
Coinflip, the CFTC stated that the definition of a “commodity” is broad and “bitcoin and other virtual
currencies are encompassed in the definition and [are] properly defined as commodities.” Thus, the CFTC
concluded it has clear authority to regulate cryptocurrencies. However, even with this expansion of CFTC
authority, the CFTC has little to no power to regulate spot markets for commodities - even if the
commodities are digital currencies.

The SEC has authority over “securities” as defined in the U.S. Securities Act of 1933, the Securities
Exchange Act of 1934, and the Investment Company Act of 1940, as well as authority over virtually any
instrument that might be sold as an investment. The SEC also has more expertise in overseeing the
securities markets.

The SEC considers an investment contract as all offerings of an asset in a manner described under the test
in SECv. W.J. Howey. The Howey Test states that an investment contract exists where there is a monetary
investment into a common enterprise with the reasonable expectation of profits due to the efforts of
others. As a result, the SEC considers digital assets that fall under the Howey Test to be “investment
contracts” in the form of securities similar to stock in publicly traded companies. The SEC has released
guidance providing a framework for whether a digital asset is a security, stating that persons and entities
engaged in the marketing, offer, sale, resale, or distribution of any digital asset must determine if the
federal securities laws apply to such action using the Howey Test.

CFTC and SEC — Current Regulatory Authority Arising from Case Law

The two federal agencies are jockeying for pole position in the regulation of digital assets, but courts have
affirmed the authority of both agencies over certain digital assets in different contexts.

Courts have affirmed the CFTC’s authority to regulate digital assets in cases involving fraud and Ponzi
schemes. These courts have further stated that the CEA’s text supports the CFTC'’s assertion of authority
due to the CEA defining “commodities” broadly. The courts therefore conclude that the CFTC taking a
broad position in its anti-fraud jurisdiction over digital assets is still aligned with congressional intent to
strengthen federal regulations of commodity futures trading.

Courts have also supported the SEC’s authority over digital assets, notably in the context of initial coin
offerings (ICOs).

In SEC v. LBRY, the court examined the economic realities surrounding an offering of a digital asset that
would lead investors to have a reasonable expectation of profits to be derived from the entrepreneurial
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or managerial efforts of others along with whether the offeror of the digital assets was aware of the digital
assets’ potential value as an investment.

Additionally, in cases such as In the Matter of Steven Seagal and SEC v. Balina, the SEC has initiated
enforcement actions against individuals and entities for promotion of ICOs with a lack of or inadequate
disclosure of material relationships.

Defining a New Regulatory Framework

Several bills have been introduced in Congress to define a new regulatory framework for digital assets.
Among the bills introduced in the Senate are the Responsible Financial Innovation Act, introduced in June
2022, and the Digital Commodities Consumer Protection Act of 2022, introduced in August 2022, which
would establish a regulatory framework that would set clear standards and define appropriate
jurisdictional boundaries while offering greater protections for customers.

Both of these bills aim to give the CFTC more extensive jurisdiction to regulate digital commodity trading.
While Congress may grant such jurisdiction to the CFTC, it would not limit the SEC’s ability to regulate
digital commodities that are offered as securities. Indeed, U.S. Senator Debbie Stabenow (D-Ml), the
sponsor of the Digital Commodities Consumer Protection Act of 2022, stated that the bill would not take
authority away from financial regulators and that the bill recognizes that other financial agencies play
some role in the regulation of digital assets that are not commodities, for example, securities. Moreover,
the Responsible Financial Innovation Act distinguishes between digital assets that are securities regulated
by the SEC and those that are commodities subject to CFTC oversight, in addition to giving the CFTC
authority over digital asset spot markets.

In December 2022, the Digital Asset Anti-Money Laundering Act was introduced in the Senate, aiming to
bring know-your-customer rules to digital asset participants, including wallet providers and miners. The
bill would prohibit financial institutions from transacting with digital assets mixers that obscure the origin
of funds of parties. While the bill does not grant specific jurisdiction to one agency over the other, it does
direct both the CFTC and the SEC to establish risk-focused examinations and to review the adequacy of
anti-money laundering programs and reporting obligations.

Each of these bipartisan bills designate the CFTC as the regulatory agency in the spot crypto space. This is
partially because the CFTC has brought enforcement actions against several individuals and entities
operating in digital asset spot markets using the current CEA and its rules.

In 2022, the CFTC brought over 80 enforcement actions. More than 20 percent of those were brought
against entities engaging in the digital asset marketplace, including some of its major participants.

Moreover, crypto platforms globally have combined the trading of spot digital assets with derivatives of
such assets. Because of this amalgamation, and the CFTC’s existing authority over derivatives trading
involving digital currencies, many of those contemplating a new regulatory framework think that it would
be more efficient to allocate authority over spot trading of digital assets to the CFTC.
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FTX and Regulatory Control

After the fall of FTX, both the CFTC and the SEC charged Sam Bankman-Fried, his companies, several FTX
executives and Alameda Research LLC with criminal activity related to the downfall of FTX.

The CFTC alleges fraud and material misrepresentations in connection with the sale of the FTX exchange
digital tokens, FTT, as digital commodities in interstate commerce resulting in the loss of over $8 billion in
customer deposits. The CFTC further alleges that FTX did not segregate from FTX’'s own assets customer
funds, which were accepted and held by Alameda. Moreover, FTX had features in its code allowing
Alameda to essentially maintain an unlimited line of credit on FTX.

The SEC alleges FTX had concealed diversion of customers’ funds to Alameda while raising more than $1.8
billion from investors. In its fraud, FTX and Bankman-Fried attempted to conceal from FTX investors the
undisclosed diversion of FTX customer funds to Alameda, the undisclosed special treatment of Alameda
on the FTX platform, and undisclosed risk stemming from FTX’s exposure to Alameda’s significant holdings
of overvalued illiquid assets such as FTX-affiliated tokens. The SEC contends that the former executives
of Alameda and FTX had engaged in market manipulation of the FTT token at the direction of Bankman-
Fried. To underscore that these are security violations, the SEC further contends that FTT is a security
because it was “offered and sold as an investment contract.”

The results of these cases may succeed in clarifying some ambiguities as to whether digital assets are
commodities or securities, or both — possibly before any defining legislation can pass both the U.S. House
of Representatives and the Senate. More importantly, these cases, brought simultaneously and
cooperatively by the CFTC and SEC, could be a sign of things to come: the CFTC receiving more explicit
tools and authority from Congress to regulate the space than any other agency, while the door remains
open for the CFTC and the SEC to work together on prosecuting fraud on digital assets, which also are
securities under the Howey Test.

CFTC Recommendations

The CFTC has put forth a set of recommendations for a to-be-implemented regulatory framework. These
recommendations are based on the current regulatory framework implemented by the CFTC for
designated contract markets, swap execution facilities, and intermediary entities required to register with
the CFTC. Its recommendations include:

e Oversight of spot digital assets to be placed in the hands of a single agency, the CFTC, to reduce
regulatory fragmentation. This concentration would include creating a fully fleshed out regulatory
structure for these assets.

e Aregistration requirement for digital currency exchanges.
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e Regulatory power to compel participants in the digital assets space to (a) outline their separation
and protection of customer funds, (b) prove they are maintaining sufficient capital to operate, and
(c) provide public disclosures backed by independent accounting.

e Lastly, Congress should bridge the gap between CFTC and SEC regulation of the space by properly
defining the difference in commodities versus securities.

Conclusion

The CFTC appears poised to retain and perhaps even expand significant regulatory authority over digital
assets. Indeed, on October 14, 2022, SEC Chair Gensler recommended that Congress grant the CFTC
explicit jurisdiction over at least those digital assets consisting of stablecoins and the stablecoin
exchanges.

As the potential regulatory framework begins to take shape, participants in the space should prepare for
significant change. To understand what may come next, these market participants can look to rules and
regulations put in place by the CFTC for participants in the swaps, options, and futures marketplaces.
However, even if the CFTC does gain regulatory jurisdiction over digital assets through legislation, token
issuers should be aware that the SEC will retain some authority due to case law and the Howey Test for
investment contracts.

Endnotes

For additional information on this and related subjects, one may contact DLA Piper's Commodities team at
DLAPiperCommodities@us.dlapiper.com.

This article is for general information only. The information presented is not legal advice. You should not act on the basis of
any content included in this publication without seeking appropriate legal advice from counsel. All legal matters are unique
and any prior results described in this publication do not guarantee a similar outcome in future matters. DLA Piper is a global
law firm operating through DLA Piper LLP (US) and affiliated entities. For further information, please refer to dlapiper.com.
Attorney Advertising.
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